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Introduction 

 

One challenge of cross-border dispute settlement is how to balance the competing approaches 

of the different legal systems and one way in which these differences often materialise is in 

treatment of costs. In what follows, this paper aims to appraise the current system of costs in 

international arbitration while considering whether, and what, changes are required. 

 

It is important to first draw a distinction between ‘cost of arbitration’ which relates to the wider 

question of what parties spend in the course of prosecuting and defending international 

arbitration claims1 and ‘cost in arbitration’ which answers the narrow question of the approach 

of arbitral tribunals in apportioning costs of the proceedings. It is the latter which this paper is 

principally concerned with. A distinction has also been drawn between ‘arbitration costs’ which 

include arbitrators’ fees and institutional administrative fees, and ‘party costs’ which refer to 

the expenses incurred by parties such as counsel fees, party-appointed experts, witnesses etc.2 

The ICC Report on Decision on Costs 2015 shows that party costs accounted for more than 

80% of the costs of arbitration.3 Accordingly, this paper addresses the changes needed to 

actualise cost-efficient arbitration. 

 

Allocation of Costs in International Arbitration 

 

Most national arbitration statutes recognise parties’ autonomy to regulate, by their agreement, 

the issue of costs, subject to the mandatory provisions of the laws; and either expressly confer 

on the tribunal the power to decide on costs, or treat the question as inherent in the mandate of 

the arbitrators.4 In practice however, the inclusion of specific agreements on costs is an 

exception rather than the norm. Thus, the best source of the provisions on costs are the various 

arbitration rules. 

 

The ICC Rules for instance define costs of arbitration to include the fees and expenses of the 

arbitrators and the ICC administrative expenses as well as the fees and expenses of tribunal-

appointed experts and costs incurred by the parties.5 

 

Approaches to Costs Allocation in International Arbitration  

 

The overriding theme of the major institutional rules is to grant tribunals broad powers and 

discretion to apportion arbitration costs; having regard to the degree of a party’s success on its 

claims, the reasonableness of parties’ expenses and the entire circumstances of the case.6 

 

The dominant approaches to the question of costs in international arbitration are the so-called 

“American Rule” which operates on the basis that parties should bear their respective costs, 

regardless of the outcome of the proceedings and the “costs follow the event” approach7, where 

costs are apportioned based on a party’s success on the merits.8 The latter approach is 

apparently the more prevalent. 
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It is an overarching principle that disputing parties are to conduct themselves in good faith, not 

only in raising a claim, but also during the proceedings on the claim. Thus, the conduct for 

which a tribunal can impose sanctions are not limited to instances of bad faith or other conduct9 

in the proceedings, but also on other grounds for which tribunals may allocate costs in a way 

that constitutes "sanction" based on party conduct. 

 

A party’s blatant refusal to comply with the tribunal’s order, wilful misstatement of facts, 

withholding evidence etc are examples of what may constitute bad faith or misconduct in the 

arbitral process and therefore constitute conducts which the tribunal may consider when 

awarding costs. ‘Other’ conducts that do not amount to bad faith, but which may nevertheless 

fall into the category of conducts which tribunals consider in allocating costs include dilatory 

conducts that impact the proceedings e.g. failure to comply with tribunal-set deadlines for 

responses to communications and comments on drafts; failure to produce documents when 

required; failure to sign terms of reference and revisiting matters already decided by the 

tribunal. 

 

Additionally, overzealousness in the presentation of a party’s case may also lead to costs 

award.10 Another interesting facet of parties conduct that may impact on costs award is inflated 

or exaggerated claims. Further, arbitration practitioners acknowledge that it is not only the 

conduct of parties, but also those of their legal representatives, that may impact on costs 

allocation.11 

 

However, the tribunal’s wide discretion in costs allocation, the differing approaches and 

applicable guidelines, lead to opaqueness and a lack of uniformity in the applicable standards 

for costs determination. Consequently, the concerns of international arbitration users over the 

costs of arbitration persist. 

 

Reform measures 

 

Some guidelines have been proposed to address these concerns12 including the use of expedited 

procedure for small claims, use of technology to ensure cost efficient proceedings, improving 

the mechanisms for early determination i.e. dismissal of frivolous claims, security for costs etc. 

The ICC Commission Report also suggested measures to increase the transparency and 

predictability of costs decisions by tribunals and facilitate the emergence of a ‘best practice’ in 

international arbitration for awarding costs.13 

 

Concluding remarks/Recommendations 

 

The comparative advantages of arbitration as a dispute settlement mechanism are well 

documented and account for the exponential growth of international arbitration. However, the 

legal and technical complexity of the proceedings have resulted in an astronomical increase in 

the costs of arbitration. We therefore posit that changes are required to retain the overwhelming 

trust of international arbitration users in the system and to maintain the predominant place of 

arbitration as the preferred cross-border dispute resolution method. 
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Firstly, tribunals should be more transparent in their determination of costs allocation to 

increase the predictability and acceptability of final costs in international arbitral proceedings. 

Secondly, tribunals should consider proactive discussions with the parties, at the earliest 

feasible time, to obtain agreement on the various costs related issues, eliminate uncertainty and 

improve predictability in tribunals’ approach to cost issues.14 Thirdly, awarding costs against 

a party expressly based on its representative’s conduct needs to be contrasted with sanctions 

personally directed at the representative. 

 

National arbitration laws and institutional rules must continually make progressive provisions 

on costs, which tribunals are duty-bound to apply in a manner that aids rather than inhibit the 

growth of international arbitration. Finally, arbitration practitioners, especially counsel, must 

continue to see themselves as ministers in the arbitration temple and act, not just in the interest 

of their respective clients, but also to safeguard the practice of international arbitration and 

engender a system that is satisfactory to the users. 
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