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Introduction

Arbitration has emerged as one of the preferred methods of resolving disputes arising
either between companies, or investors and states. However, few traditional benefits of
arbitration such as efficacy in time and cost are slowly being eroded, as disputes submitted
to arbitration have become more complex, last for longer durations and result in parties
incurring bloated costs and expenses. Consequently, a party may find itself in a situation
where it is near impossible to bear all costs related to arbitral proceeding(s)t.This amongst
other challenges has made third-party funding a growing and attractive phenomenon in
International Arbitration.

Origin and Meaning of Third-Party Funding

Third-party funding is an arrangement where someone who is not involved in arbitration
provides funds to a party to that arbitration in exchange for an agreed return from the
damages awarded. It initially emerged in the field of bankruptcy in the early 1900s in
Australia? and has been widely developed in the US and England respectively.

Debate on Issues arising from Third-Party Funding

Proponents of third-party funding stress its importance as a human right for impecunious
parties to have “access to justice”, while critics view third-party funding as gambling in the
field of justice in that funders pick the cases, they believe are more likely to succeed. Critics
also argue that some claimants adopt third-party funding in order to maintain enough cash
flow for conducting their business as usual, and not because they are impecunious.*

There also exists a debate on whether the use of third-party funding in international
arbitration will result in an increase of frivolous claims. In response to this, funders maintain
that their internal scrutiny processes for reviewing several aspects of potential cases like
jurisdiction, respondents’ assets, quantum, enforcement and the complexity of a case,
ensure frivolous cases are weeded out.

Other concerns are potential conflict of interest that may lead to other procedural and
ethical issues® stemming from the fact that arbitrators are often selected by the parties and
as such, if an arbitrator, or his/her colleagues or firm, has a relationship with a funder
involved in the case, then there might be conflict of interest. There are currently no uniform
requirements for disclosure of third-party funding. It is against this backdrop that there is an
increased call for regulation of third-party funding in international arbitration.

Filling the legal vacuum: different legislation across different jurisdictions

Rather than let it out of their control, some jurisdictions have taken steps towards filling the
legal vacuum in relation to third-party funding. For example, Hong Kong® and Singapore’,
ranked among the preferred arbitral seats, have positioned themselves as key players in
the field with recently-enacted laws and codes. United Arab Emirates is also paving the
way towards a third-party friendly environment as the Dubai International Financial Centre
(DIFC) issued “Practice Direction 2” that recognizes and regulates third-party funding 8. The
Abu Dhabi Global Market (ADGM) in the footsteps of DIFC, also issued regulations in favor
of the practice. ° Furthermore, ICSID' has included provisions to address third-party
funding in its rules that are currently under review of being amended.



Africa and Third-party funding: Uncharted territory

Recent trend demonstrates that third-party funding keeps growing as an investment tool in
international arbitration. According to a 2018 survey'!, 97% of respondents were aware of
third-party funding, implying that parties are familiar with the mechanism and may use or
recommend same.

In Africa, third-party funding is floating in a grey area as it is neither fully recognized nor
prohibited. However, jurisdictions like South Africa'? and Nigeria®® show a trend in favor of
the recognition of third-party funding.

In view of continental integration and increase in commercial and investment agreements
within Africa, disputes in which third-party funding could play a major role are bound to
arise. Consequently, African countries should position themselves as viable seats of
arbitration by recognizing and regulating third-party funding. This will in turn attract
investment and provide economic benefits for the continent.
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